


MINUTES

AD HOC COMMITTEE ON DIVERSITY
Friday, October 26, 2018 @ 11:30 a.m.
Council Conference Room, 10™ Floor, City Hall

Call to Order
The meeting was called to order at 11:35 a.m.

Committee Members

Council Member Carol Wood, Chair
Council Member Patricia Spitzley-excused
Council Member Brian T Jackson - absent

No quorum present

Others Present

Sherrie Boak, Council Staff

Julee Rodocker

Jim Bale

Joe Abood, Chief Deputy City Attorney
Judi Harris, Refugee Center

Stacey Locke, Peckham

Tammy Lemmer, TCOA

Elaine Womboldt

Mark Brown

Minutes
Council Member Wood passed the gavel to Council Member Jackson.

MOTION BY COUNCIL MEMBER WOOD TO APPROVE THE MINUTES FROM OCTOBER 29,
2018. MOTION CARRIED 2-0.

Council Member Jackson passed the gavel to Council Member Wood.
Discussion

ORDINANCE- Chapter 206 Amendments; RE: Purchasing
Law confirmed there were no changes since the hearing.

MOTION BY COUNCIL MEMBER JACKSON TO APPROVE THE ORDINANCE FOR THE
AMENDMENTS TO CHAPTER 206; PURCHASING. MOTION CARRIED 2-0.



DRAFT

Review from Law on the draft HB on Restrictive Covenants on Deeds

Council Member Wood stated that at the last meeting Mr. Brown provide the document and
asked the Committee to provide a statement on the HB to the State. Mr. Abood informed the
Committee that he researched the HB and communicated with Representative Singh office who
informed them the draft the Committee received was not provided to the public, but his office
had provided it to only one person. Their office also informed him they are still working on it,
and this is the first draft, which means they are in the early stages, so Mr. Abood acknowledged
it would be premature to have the City send comments or recommendations.

Mr. Bale provided a copy of a property deed for land he owns and the Committee discussed the
language in deeds that offer restrictions on properties. Mr. Abood was asked if restrictions
could be taken out of a deed when sold, and Mr. Abood noted that one of the items currently in
the draft bill would require the Register of Deeds to read every deed to make sure there are
certain types of restrictive covenants not included.

Public Comment on Immigration Law Changes

Council Member Wood recapped that Mr. Brown had provided a link to information on this, but
since it was 187+ pages she did not have it printed. The changes, she highlighted, were that
the proposed changes required a public comment opportunity. At this point, she suggested
discussing important points to the group move on in a letter. Ms. Harris recommended
MIRC.org which has the resources that breakdown the law. The idea of public charge, is if
someone tries to immigrate to the US, with a sponsor, they have to sign they will never become
a “public charge” or a burden on the US. Council Member Wood noted that the deadline to
comment is December 10" so they have time to field comments. She then invited Ms. Harris to
do a presentation on November 9 on the immigration changes.

Other

Council Member Wood stated that she and Council Member Jackson recently had a discussion
on the environmental findings and their effects by the year 2040. The irreversible changes,
determined by a study, Council Member Jackson cited, determined they need to get carbon out
of the air. Ms. Harris supported a discussion at AD Hoc on Diversity because her belief was
that these issues are a social justice issue. Council Member Wood noted that there was
supposed to be a committee on what the community can do, and begin the discussions on
climate control. Ms. Boak confirmed that it was mentioned in a Council resolution in 2017, and
earlier in 2018 Council Member Dunbar began a discussion at the Intergovernmental Relations
Committee. It was noted there was no Ad Hoc formed, but Council Member Dunbar took the
interested parties from that IGR meeting and began meeting with them on the plan of action.

Updates on Participants in the Committee
Ms. Womboldt provided updates on southwest Lansing activities, including an event that
evening at the SWAG site.

Ms. Locke provided a self-advocacy update, and Peckham was looking for mentors for a future
trip to Washington in 2019 to help advocate on behalf of the members of disability.

Ms. Harris stated her organization had 153 arrivals in 2018, compared to 600 over the
Mr. Brown informed the group that Holy Cross took over the VOA. Mr. Brown then informed

them of a service that Dean Transportation will be doing to assist on election day getting
member of 4 senior housing units to the polls to vote.
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Ms. Lemmer stated that TCOA secured State funding for prevention and awareness and are
working with RSVP.

Council Member Wood made the group aware that CATA also offers free rides to the polls on
election day to any registered voter.

Adjourn

Adjourn at 12:48 p.m.
Submitted by,
Sherrie Boak, Council Office Manager
Approved by Committee on
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PROPOSED CHANGES TO PUBLIC CHARGE:

ANALYSIS and FREQUENTLY ASKED QUESTIONS

ANALYSIS

** See Page 6 for Answers to Frequently Asked Questions **

How the public charge policy is applied today

The current definition of “public charge” is a person who has become or is likely to become primarily
dependent on the government for subsistence. Under the current policy, which USCIS has not changed
and will not change for some time, the only benefits considered in the public charge test are:
e Cash assistance such as Supplemental Security Income (SSI), Temporary Assistance for Needy
Families (TANF) and comparable state or local programs.
e Government-funded long-term institutional care.

How the public charge policy could change
On October 10, the Department of Homeland Security (DHS) posted a proposed public charge regulation

(a Notice of Proposed Rulemaking) in the federal register, asking the public to submit comments by
December 10, 2018, before it becomes final.

If the regulation is finalized in its proposed form, it would mark a significant and harmful departure from
the current policy. For over a hundred years, the government has recognized that work supports like
health care, nutrition and housing assistance help families thrive and remain productive. And decades
ago, the government clarified that immigrant families can seek health care, nutrition and housing
assistance without fear that doing so will harm their immigration cases. If this rule is finalized, we can
no longer offer that assurance.

The proposal weighs a range of factors in deciding whether a person is likely to use certain public
benefits in the future, and would make it much more difficult for low and moderate-income immigrants
to get a green card, extend or change their temporary status in the US. The proposed test would weigh
each of the following negatively in public charge decisions: earning less than 125% of the federal poverty
level (FPL), being a child or a senior, having certain health conditions, limited English ability, less than a
high school education, a poor credit history, and other factors.

Key points from the proposed rule

e It dramatically changes the definition of public charge to apply to anyone who is likely to use
more than a minimal amount of certain cash, health, nutrition or housing programs.
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It applies a similar test to bar extensions of non-immigrant visas, and changes of non-immigrant
status (e.g., from a student visa to an employment visa).

New standards and heavily weighted factors

The proposed rule adopts new income thresholds for households seeking to overcome a “public
charge” test - by giving negative weight to immigrants who earn less than 125 percent of the
Federal Poverty Level (531,375 for a family of four) - and by weighing as “heavily positive” a
household income of 250 percent of the Federal Poverty Level. To reach that threshold, a family
of 4 would need to earn nearly $63,000 annually.

In evaluating criteria that include age, health, family status, and education, the proposed rules
give negative weight to children or seniors, persons with limited English proficiency, poor credit
history, limited education, or a large family. The proposed rule also considers whether an
applicant sought or obtained a fee waiver in applying for an immigration benefit — on or after
the effective date of the final rule.

The proposed regulations establish “heavily negative” factors, including health conditions that
require extensive treatment or that affect an applicant's ability to work, attend school or care
for themselves — unless they have access to private health insurance or resources to pay for
treatment.

Receipt of the listed benefits during the 36 months prior to applying for admission or a “green
card” also would be counted as heavily weighted negative factors in the public charge
determination. Benefits used prior to the effective date of the final rule would not be
considered in this “look back” period, except for the two benefits considered under the current
policy: cash assistance and long-term care.

The single heavily weighted positive factor is having income or resources of over 250 percent of the
federal poverty level -- nearly $63,000 a year for a family of four.

Benefits

The proposal expands the types of benefits that could be considered in a “public charge”
determination to include key programs that provide no income support but merely help
participants address their basic needs. These programs include:
o Medicaid (with limited exceptions including Medicaid coverage of an "emergency
medical condition," and certain disability services related to education);
o Supplemental Nutrition Assistance Program (SNAP)(formerly called food stamps);
o Medicare Part D Low Income Subsidy (assistance in purchasing medicine);
o Federal Public Housing, Section 8 housing vouchers and Section 8 Project Based rental
assistance.

Note: DHS asks for input on inclusion of the Children’s Health Insurance Program (CHIP), but this
program is not included in the proposed regulatory text.

The threshold for counting these benefits is based on the amount of benefits for which the value
can be quantified, and on the length of time received for other programs.
o For benefits that can be quantified (“monetizable benefits”), the threshold would be
15% of the poverty level for a single person (currently $1,821) in a 12-month period.
o For benefits with an undetermined value (“nonmonetizable benefits”) the limit would
be 12 months in a 36-month period or 9 months if an applicant received both kinds of
benefits.
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e DHS will not consider benefits received by an applicant’s family members, or any programs not
specifically listed in the rule.

e DHS will not consider programs funded entirely by states, localities or tribes, with exceptions for
cash assistance and long-term care programs.

e The regulation also proposes to exclude benefits received by active duty servicemembers,
military reservists and their spouses and children.

e The rule would not be retroactive. This means that benefits -- other than cash or long-term care
at government expense -- that are used before the rule is final and effective will not be
considered in the public charge determination.

e Benefits not listed, such as education, child development, disaster assistance, employment and
job training programs, and legal assistance are also excluded. See table below.

Benefits Included for Public Charge Benefits Excluded from Public Charge

Benefits included: ANY benefits not on the included list will not be
applied toward the public charge test, such as:
e Cash Support for Income Maintenance*

® Long Term Institutional Care at e Disaster relief
Government Expense* e Emergency medical assistance
e Non-Emergency Medicaid** e Entirely state, local or tribal programs
® Supplemental Nutrition Assistance (other than cash assistance or
Program (SNAP or Food Stamps) institutionalization for long-term care)
e Medicare Part D Low Income Subsidy ® Benefits received by immigrant’s family
® Housing Assistance (Public Housing or members
Section 8 Housing Vouchers and Rental e CHIP*
Assistance) e Women Infants and Children (WIC)
e School Breakfast and Lunch
* Included under current policy as well ® Energy Assistance (LIHEAP)
** Exception for certain disability services offered e Transportation vouchers or non cash
in school. DHS is asking for input on inclusion of transportation services
CHIP, but the program is not included in the ® Non-cash TANF benefits
regulatory text e Federal Earned Income Tax Credit and

Child Tax Credit
e Student Loans

*DHS is asking for input on inclusion of CHIP, but
the program is not included in the regulatory text.

Other issues

e The proposed rule offers only one way for an immigrant to cure a public charge issue: paying a
public charge bond. This means that people deemed likely to become a public charge, because
of their moderate income, a health condition like cancer, or other factors, may be required to
pay a minimum of $10,000 for admission (or higher if private bond companies are allowed to
charge them fees for advancing bond money) and would risk losing this bond if they use any
public benefits listed in the rule.
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e The proposed rule does not interpret or expand the public charge ground of deportability.
Under current law, a person who has become a public charge can be deported only in extremely
rare circumstances. The Department of Justice may propose a separate rule that addresses this
ground.

How does this differ from previous drafts of the rule?

In some ways, the proposed rule is narrower than the drafts leaked to the media this spring. However,
the proposed changes would make it significantly more difficult for low and moderate-income families,
and those with any of the negatively weighed factors to immigrate. It will also chill access to critical
services broadly — with devastating impacts on children, families and communities. Children will be
harmed under this proposal, as parent and child health are inextricably linked. If adults avoid seeking
nutrition assistance under SNAP for themselves or their children, the family will have less access to
nutritious food.

Immigrant families already have been dropping off programs in response to press accounts about public
charge. Even though the proposed changes would not take effect until months after the rule is finalized
-- and would apply only to benefits received after that point -- the threat of changes will cause more fear
and confusion about how this test works.

Things to keep in mind

Some immigrant groups are not subject to “public charge.” Certain immigrants—such as refugees,
asylees, survivors of domestic violence, and other protected groups—are not subject to “public charge”
determinations and would not be affected by this proposed rule if they seek status or a green card
through these pathways. Public charge is also not a consideration when lawful permanent residents
(green card holders) apply to become U.S. citizens.

Immigration officials must consider all of an immigrant’s circumstances. The public charge statute —
which cannot be changed by regulations — requires immigration officials to look at all factors that relate
to noncitizens’ ability to support themselves, including their age, health, income, assets, resources,
education/skills, family members they support, and family who will support them. They may also
consider whether a sponsor has signed an affidavit of support (a contract) promising to support the
noncitizen. Since the test looks at the person’s overall circumstances prospectively, no one factor is
definitive. Any negative factor, such as not having a job, can be overcome by positive factors, such as
having completed training for a new profession or having college-educated children who will help
support the family.

What happens next?

Now that the rule has been published in the federal register, the public has 60 days — until December 10,
2018 -- to submit comments. Individual comments can be submitted directly to regulations.gov with a
few clicks at https://protectingimmigrantfamilies.org/. Organizations should also submit comments
identifying the harm this rule would cause on the comment portal on regulations.gov. For materials to
help support your organizational comments, please contact co-chairs@protectingimmigrantfamilies.org.
After DHS carefully considers public comments received on the proposed rule, DHS plans to issue a final
public charge rule that will include an effective date at least 60 days after the date the final rule is
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published. In the meantime, and until a final rule is in effect, USCIS will continue to apply the current
public charge policy (i.e., the 1999 INS Interim Field Guidance).
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FREQUENTLY ASKED QUESTIONS

Below are answers to some of the most common questions about the public charge policy we have
received in the past few weeks. If your question is not answered here, policy experts at NILC and CLASP
will continue to review questions submitted through this central form:

For questions about the notice and comment process, and how to submit the most effective comments,
please see this companion document.

When is a public charge determination made?

An assessment of whether a person is likely to become a public charge is made at two points: when the
person applies for admission to the U.S. and when the person applies for lawful permanent resident
(LPR) status. There is no public charge assessment when a person applies to become a naturalized
citizen.

Who is affected by the proposed public charge regulations?

The proposed regulations would affect anyone in the United States who is not exempt from public
charge and is applying for admission to the country or lawful permanent resident (LPR) status. It would
also affect people with non-immigrant visas who are applying to extend their visa or change its category.
Decisions about people applying for admission or LPR status outside the U.S. are guided by the Foreign
Affairs Manual, published by the State Department. Once the regulations become final, we expect the
State Department to revise the Foreign Affairs Manual to conform to them.

How can the rule affect people who aren’t eligible for the listed benefits?

Anybody in the U.S. who is applying for admission or to adjust to LPR status, who isn’t exempt from
public charge, could be affected because the public charge assessment is forward-looking. The USCIS
officer is looking at whether the applicant is likely at any point in the future to become a public charge,
based on an array of factors that include their income and resources, education and employment
history, age and health. A person’s current benefits eligibility does not limit this inquiry, since they may
become eligible for benefits in the future.

Which immigrants are exempt from public charge?

The following categories of noncitizens are not subject to a public charge test or can qualify for a waiver
of that test: refugees; asylees; survivors of trafficking, domestic violence, or other serious crimes (T or U
visa applicants/holders); VAWA self-petitioners; special immigrant juveniles; certain people paroled into
the U.S.; and several other categories of immigrants.


https://protectingimmigrantfamilies.us16.list-manage.com/track/click?u=3ea07e067c43a4abfd60b1669&id=af885b276c&e=f5b33c7bf4
https://protectingimmigrantfamilies.us16.list-manage.com/track/click?u=3ea07e067c43a4abfd60b1669&id=af885b276c&e=f5b33c7bf4
https://docs.google.com/document/d/1o68SNvMAltY745xzqnfhHq96aaHSZWLarCQ3h0-8z1E/edit?usp=sharing
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What categories of immigrants are both eligible for the programs in the rule, and also potentially
subject to public charge grounds of inadmissibility?

Although many immigrants who are eligible for the listed programs are not subject to public charge
determinations, some individuals could be penalized for using benefits for which they are eligible. Here
is an overview of the groups that could be harmed by the use of benefits factor in the proposed test:
Examples include:

e All programs: Lawful permanent residents who leave the US for more than 6 months and
attempt to reenter the country.

e Medicaid/SNAP/Housing: Some people granted parole, withholding of removal, and a subset of
Cuban/Haitian entrants may have a pathway to permanent status that subjects them to public
charge (like a family-based visa petition).

e Medicaid: Over 30 states offer Medicaid to lawfully residing children and/or pregnant women
who may be subject to public charge determinations when they seek a green card or attempt to
extend or change their temporary non-immigrant status.

e Housing: Citizens of Micronesia, Marshall Islands or Palau who are eligible for housing subsidies
could be subject to public charge determinations if they leave the US and attempt to reenter, or
if they seek a green card through a family-based visa petition or another pathway where public
charge is applied.

e Medicare Part D: In addition to LPRs who have resided continuously in the US for at least 5
years, subsidies may be available to some lawfully present immigrants with a lengthy work
history in the US. Some of these individuals could be affected by the test.

® And - some otherwise exempt individuals who decide to adjust status through a family
relationship instead of a pathway for which a public charge exemption exists.

Many more families will likely be deterred from using benefits for themselves or their families, even if
they are not subject to a public charge test. These families are likely to forego critical health, nutrition
or housing programs that they need to remain healthy and employed. We have already seen people
withdrawing from benefit programs due to fear, even though the proposed rule has not gone into effect.
Even if an immigrant isn’t currently eligible for a benefit, since the public charge test considers whether a
person is likely at any time to become a public charge. Immigration officials could consider whether an
individual is likely to use those benefits in the future -- including after they have obtained a green card or
even citizenship.

Does the public charge determination apply to non-immigrant visas too? Or only applicants for
immigrant visas?

People applying for immigrant and non-immigrant visas at consulates abroad are assessed to determine
whether they are likely to become a public charge. However, that determination is made by consular
officials following guidance from the State Department in the Foreign Affairs Manual (FAM). The FAM
guidance uses the current definition of public charge (likely to rely primarily on cash assistance or
long-term care). It allows the officials to consider a broad range of benefits used by the applicants, their
dependents or sponsors in making this determination. If this NPRM is finalized, however, the State
Department will likely change its policy to align with the USCIS rule.


https://www.nilc.org/wp-content/uploads/2018/02/PIF-FAM-Summary-2018.pdf
https://www.nilc.org/wp-content/uploads/2018/02/PIF-FAM-Summary-2018.pdf
https://www.nilc.org/wp-content/uploads/2018/02/PIF-FAM-Summary-2018.pdf
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The proposed rule would apply a test that is similar to the public charge test to people in the U.S. who
seek to extend a temporary non-immigrant visa, as well as those seeking to change the category of their
non-immigrant visa (for example from a student to an employment-based visa).

Will this rule affect immigrants who are already green card holders or U.S. citizens?

The proposed rule would not affect individuals who have already become US Citizens. Lawful permanent
residents (green card holders) will not be subject to a public charge inadmissibility determination when
they apply to become a U.S. citizen. Under both current law and the proposed rule, green card holders
who are outside the U.S. for more than 180 consecutive days (6 months) may be subject to a
determination of admissibility, including a public charge assessment, when seeking to re-enter the U.S
and should consult with an immigration attorney prior to departure. LPRs are also subject to an
admissibility determination in cases where they have abandoned their residency, commit certain crimes,
or left the country while in removal proceedings.

I understand the public charge test does not apply to renewals of permanent resident cards, would
that still be the case under the proposed rule?

A person’s lawful permanent residence does not expire when the green card expires. Since there is no
new admissions test when people renew their green card, the public charge ground of inadmissibility
would not apply at that stage.

Who makes the decision of whether someone is likely to become a public charge?

For individuals applying to enter the US from abroad, consular officials (employed by the State
Department) make the public charge determination based on criteria in the Foreign Affairs Manual
(FAM). For individuals in the US applying for a green card or applying to extend/change their
non-immigrant status, the public charge determination is made by USCIS based on criteria in the statute,
any implementing regulations and field guidance. In some cases, individuals in the U.S. may be required
to leave and go through consular processing to secure lawful permanent residence.

Will this rule be binding on both USCIS cases where immigrant seeks adjustment of status in the U.S.
and cases for those who seek admission through a U.S consulate abroad?

This rule applies to USCIS and covers applicants for adjustment of status in the U.S. as well as
nonimmigrants in the U.S. seeking to extend or change their nonimmigrant status in the US. The State
Department recently revised its instructions in the Foreign Affairs Manual (FAM) for consular officials
considering individuals seeking to enter the U.S. The FAM guidance uses the current definition of public
charge (likely to rely primarily on cash assistance or long-term care). It allows the officials to consider a
broad range of benefits used by the applicants, their dependents or sponsors in making this
determination. More information on the FAM changes is available here. It’s likely that the State
Department will revise its policies again to conform with USCIS rules if and when they become final.


https://www.nilc.org/wp-content/uploads/2018/02/PIF-FAM-Summary-2018.pdf
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Can a public charge determination be retroactive?

The public charge determination will remain a forward-looking/prospective test based on the totality of
the applicant’s circumstances. However, the government may consider the past use of benefits to make
prospective public charge determinations. Benefits that were previously excluded from the public
charge test (anything other than cash or long-term institutional care) will NOT be considered unless
received after the final rule is effective. Thus, the use of non-cash benefits like SNAP, Medicaid or
housing assistance before the rule is finalized cannot be considered in the prospective public charge
determination. Since there will be at least 60 days between when the rule is finalized and when the rule
becomes effective, individuals will have an opportunity to decide whether to disenroll from federal
benefits they may be receiving.

A heavily weighed negative factor is the receipt of a public benefit within the past 36 months. How
does this intersect with the rule not being retroactive? For example, if the rule takes effect on 2/1/19,
and an individual has been enrolled in Medicaid since 10/1/18, won't DHS look at their Medicaid
enrollment and count it against this individual?

Only cash assistance and long-term care used prior the final rule’s effective date can be considered.
Receipt of any other benefits (Medicaid, SNAP, housing assistance, Medicare LIS) could not be
considered until the rule’s effective date. Thus, USCIS will not be able to do a complete 3-year look back
on the health care, nutrition and housing benefits added by the proposed rule until 3 years after the
rule’s effective date.

How soon could the rule take effect?

The rule cannot take effect until at least 60 days after DHS publishes a final rule, which cannot be
published until after the comment period ends on December 10™. The final published rule may have a
later effective date; DHS asks for input in the NPRM whether additional transition time is needed.
Under usual circumstances, it would take at least six months and possibly a year or more for an agency
to review and respond to comments on a rule this complicated. However, it is possible that this
Administration may try to rush the approval process and post a final rule more quickly.

Does the rule include any language about exempting pregnancy Medicaid?

The rule does not include any exemption for pregnancy-related services paid by Medicaid, however,
emergency services exempted by the rule include labor and delivery services.

Is a dependent’s use of benefits considered in the immigrant's public charge test (e.g. if a US citizen
child uses Medicaid, but the noncitizen parent uses no benefits, does the child's use of Medicaid still
affect the parent's green card application)?

No. In the proposed rule, only the applicant's use of benefits is taken into consideration. Receipt of
benefits by dependents and other household members would not be considered in determining whether
the immigrant applicant is likely to become a public charge. In cases where other members of a
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household may be eligible for a benefit (such as SNAP or Public Housing), only benefits received by the
immigrant applying for status - not their household members - would be considered.

How will non-benefits issues, like income thresholds and English proficiency, be considered?

The public charge assessment takes into consideration all the factors relevant to a person’s ability to
support themselves and any dependents. Immigration law provides a list of factors that USCIS must
consider in a public charge determination: age, health, family status, assets, resources and income and
education and skills. The proposed rules add ‘evidentiary factors’ to each of those statutory factors, and
also add heavily weighted factors. Among the evidentiary factors to be considered are whether a
person has an income over 125% of the federal poverty level, whether they are working age, defined as
between 18 and 61 years old and whether they are proficient in English. The heavily weighted factors
are similar, and also include whether a person has been previously determined to be a public charge or
likely to become a public charge. Five of the six heavily weighted factors are negative, the only factor
weighed heavily positive is whether the person’s household has income or assets greater than 250% of
the federal poverty level, nearly $63,000 for a family of four.

By giving negative weight to immigrants (not just sponsors) who earn under 125% of the Federal
Poverty Level, is this setting an income floor for obtaining LPR status? Does income of 250% of the
Federal Poverty line mean that an immigrant cannot be a public charge?

Under the rule, people earning under 125% percent of the federal poverty level (531,375 annually for a
family of 4) would be weighed negatively. Earning over 250% of the federal poverty level (562,750
annually for a family of 4) would be a heavily weighted positive factor. Public charge remains a totality of
circumstances test. Household income carries weight but will not necessarily be dispositive.

Related to the FAM changes, is it still the case that refugees, trafficking victims, etc. (those who were
excluded previously) will not be subject to public charge abroad before they enter the US?

Yes. Congress has exempted certain classes of immigrants from the public charge ground of
inadmissibility. Under federal law, which cannot be changed by issuing a regulation or administrative
guidance, the following categories of noncitizens are not subject to a public charge test or can qualify for
a waiver of that test if they apply for status through these specific pathways: refugees; asylees;
survivors of trafficking, domestic violence, or other serious crimes (T or U visa applicants/holders);
VAWA self-petitioners; special immigrant juveniles; certain people paroled into the U.S.; and several
other categories of immigrants.

Could H2A visa applicants be denied their visa if they plan to enroll in the ACA? Are they subject to the
public charge rule for admission the U.S.?

Subsidized ACA coverage is not considered in the public charge analysis set forth in the proposed rule.
However, people applying for nonimmigrant visas (like H2A work visas) at consulates abroad will be
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assessed to determine whether they are likely to become a public charge under the policies set forth in
the Foreign Affairs Manual (FAM). It’s not clear whether the State Dept is currently assessing a visa
applicant’s likelihood of using ACA subsidies in the public charge determination. If this DHS rule were
finalized as drafted, the State Dept would likely change its policy to conform.

Does the immigration law allow DHS to deport an individual (as opposed to simply prevent admission)
if they become dependent on public benefits? Could a finding of public charge make an immigrant
removable? Will the NPRM change this?

Immigration law provides that a person who has become a public charge, within five years of their last
entry to the U.S., for reasons that existed before they entered the country may be deportable.
Department of Justice decisions additionally require that all of the following be present before a person
could be deported on public charge grounds:
e The person or sponsor had a legal obligation to repay the cost of a benefit
e The person or sponsor received notice of the repayment obligation within five years of the
person’s last entry to the U.S.
o The benefits-granting agency has obtained a legal judgment requiring repayment of the benefit,
and has not received repayment

While the NPRM interprets the public charge grounds of inadmissibility, and not public charge
deportability, it states that “Department of Justice precedent decisions would continue to

govern the standards regarding public charge deportability determinations.” DHS also released a Q&A
document which states that “The Department of Justice intends to conduct a parallel rulemaking on
public charge deportability”. Although DOJ may seek to change the public charge definition to conform
with the DHS rule (when finalized), we don’t know if it will seek codification of existing case law and
guidance, or if it will attempt to lower the bar.






@ Should my family avoid using public benefits?

If you are applying for a green card within the U.S., the rules have not changed,
and there is no reason for you or anyone in your family to stop receiving non-cash
benefits (like Medicaid and food stamps) that they are eligible for.

Ifimplemented, the new rule would not affect eligibility for U.S. citizenship, however green card

holders should always consult with an immigration attorney prior to applying for U.S. citizenship
or renewing their green card to screen for any issues that could make them deportable.

Getting a green card at the consulate?

CAUTION! Changes to public charge are already beginning at some U.S. consulates.
If you are outside the U.S. seeking admission into the U.S. or planning to travel
outside the U.S. to apply for a green card at a U.S. consulate abroad, consult with an

immigration attorney before leaving the United States.

It's not too late to fight back.

Comment on the proposed public charge rule.
Before a the public charge rules can be changed, the government must accept
public comments for 60 days, then review and respond to them. Your voice
can make a difference. The deadline to comment is December 10, 2018. Find
more information on how to comment at protectingimmigrantfamilies.org.

Join the campaign.
michiganimmigrant.org/protecting-immigrant-families-michigan
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